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Segregat ed Account, Nancy Bowell, R N.,
ABC | nsurance Conpany, Carol Cowell,
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| nsurance Conpany, Trudy Pierick, R N
GH I nsurance Conpany, Sharon W ebke,
R N. and JKL I nsurance Conpany,

Def endant s- Appel | ant s.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 N. PATRI CK  CROCKS, J. The Wsconsin Patients
Conpensation Fund ("the Fund") appeals a published decision of
the court of appeals! reversing an order of the La Crosse County
Circuit Court. The circuit court, Judge Dennis G Montabon

presiding, held that the Fund could seek contribution for its

paymnment in settlenent of a malpractice claim from the
professional liability insurer of a registered nurse, as long as
it established that the nurse was negligent. The court of

appeals reversed, holding that the Fund could not sue the

! Patients Conpensation Fund v. Lutheran Hosp., 216 Ws. 2d
49, 573 NNW2d 572 (C. App. 1997).
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regi stered nurse because the Fund's subrogation rights are
restricted to claims against Ws. Stat. ch. 655% “health care
provi ders” and/or their insurers.

12 The issue presented is whether the Fund has subrogation
rights which would allow it to bring a claim for contribution
agai nst an all egedly negligent enployee of a health care provider
and/ or the enployee's insurer, follow ng the Fund's settlenent of
a malpractice claim against the health care provider. W
conclude that the Fund does not have such subrogation rights
which would permt it to pursue a claimfor contribution against
one whose al |l eged negligence arose while he or she was conducti ng
a health care provider's business, when that person is not a Ws.
Stat. ch. 655 health care provider or a health care provider's
insurer.® Accordingly, we affirm the decision of the court of

appeal s.

2 See Ws. Stat. ch. 655 (1995-96). Unl ess otherw se noted,
all future references to the Wsconsin Statutes will be to the
1995-96 version

® Each health care provider is required by Ws. Stat. ch.
655 to have a m ni num anount of primary insurance coverage. See
Ws. Stat. 8 655.23(4). A health care provider is liable for
medi cal mal practice up to the mni mum anount of coverage or the
anmount for which the provider is actually insured, whichever is
greater. 8 655. 23(5). Consequently, the liability of a health
care provider conducting the business of another health care
provider, such as a doctor enployed by a hospital, would be
limted to the anmount of his or her own coverage anmount plus the
coverage anount of the health care provider whose business he or
she is conducting. See, e.g., Erickson v. Gundersen, 183 Ws. 2d
106, 113 & n.2, 515 NW2d 293 (C. App. 1994).
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13 The facts of this case are not in dispute. The Fund's
action for contribution originated as a result of a settlenent in

a medi cal mal practice case, Stach v. Lawnicki, No. 92-CV-418 (La

Crosse County Cr. C. filed May 29, 1992). Plaintiff Zachary
Stach was admtted to Lutheran Hospital - La Crosse ("Lutheran
Hospital ") for surgical correction of a ureteral stenosis. Cyde
C. Lawnicki, MD., perforned the surgery on Septenber 17, 1991
Afterward, Dr. Lawnicki prescribed two nedications for Zachary:
Bel | adonna suppositories for bl adder spasns and norphi ne sul phate
for pain.

14 At 6:40 a.m the next day, Zachary went into
cardi opul nonary arrest. Although nedical personnel were able to
resuscitate Zachary, he suffered consi derabl e neurol ogi cal danage
as a consequence of the cardi opul nonary arrest.

15 In May 1992, Zachary and his parents, Janes and Ange
Stach, filed their conplaint in the Stach medical nalpractice
action. The Staches naned Dr. Lawnicki, Lutheran Hospital,
Gundersen dinic, Ltd. (Dr. Lawnicki's enployer), Wsconsin
Hospi t al Associ ation Optional Segregated Account (Lutheran
Hospital's insurer, hereinafter "WHA"), and the Patients
Conpensati on Fund as defendants in the suit.

16 The Staches alleged that Zachary's cardiopul nonary
arrest was caused by an excessive anount of norphine within his
system According to the Staches, this norphine surplus resulted
from the conbination of the norphine sulfate and Belladonna
suppositories, which also contained norphine. The Staches

asserted that Dr. Lawnicki negligently prescribed the nedications
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and that Lutheran Hospital's pharmacy and the nurses who
adm nistered the nedications negligently failed to notice the
error in regard to the prescribed nedications. The Staches
further alleged that Lutheran Hospital's nurses failed to assess
properly Zachary's condition.

M7 The parties in Stach entered into nediation. On

February 8, 1994, the Fund agreed to pay $10 nillion in
settlenment of the case. Lut heran Hospital contributed $200, 000
of its $400,000 liability insurance policy limts toward the
settlement.?

18 The Fund filed the present action on January 26, 1995,

seeking contribution for the settlenment in Stach from Lutheran

Hospital, WHA, the nurses at Lutheran Hospital that treated
Zachary, and the nurses' insurers. The Fund sought $200, 000 from
Lut heran Hospital, representing the remaining portion of the
hospital's liability insurance policy limts of $400,000. I n

addition, the Fund clained that it was entitled to recover up to

“ Under the settlenent agr eenent, $6, 267, 000 of t he
$10, 000, 000 was to be placed in a trust fund for Zachary's future
nmedi cal expenses. Upon Zachary's death, the balance of the trust
fund, if any, is to revert to the Fund. The defendants in this
case argue that the Fund's contribution claimis not ripe for
review. The defendants reason that because the rate of return on
the trust, Zachary's life span, and Zachary's future nedical
expenses are all unknown, the Fund may receive nmuch of its $10
mllion settlenent paynent back upon Zachary's death and my
therefore not be entitled to contribution. The Fund countered by
arguing that it had already paid the $10 million settlenent. As
the court of appeals did not address the issue of ripeness and it
does not in any way affect our decision, we do not address the
i ssue any further.
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the limts of the nurses’ professional Iliability insurance
pol i ci es.

19 Carol Cowell, R N ("Nurse Cowell"™) was the only nurse

named as a defendant who had professional liability coverage.
Nurse Cowell's professional liability insurance was contained in
a rider to her American Famly Mitual | nsurance Conpany

("American Fanmily") honeowner's insurance policy.? The Fund
asserted that it was entitled to contribution from Nurse Cowell
of $300,000, the Iinmt of her professional liability coverage.

10 The Fund noved for a declaratory judgnent pursuant to
Ws. Stat. 8§ 806.04(1). The Fund asked the court to declare that
Lut heran Hospital and Nurse Cowell had $500,000 of liability
i nsurance available to satisfy its contribution claim The Fund
arrived at the armount of $500,000 by adding $200,000 (Lutheran
Hospital's $400, 000 insurance policy limts |ess the $200, 000 the

hospital voluntarily paid in the settlenent) to $300,000 (the

> The rider to Nurse Cowell's Anerican Famly honmeowner's
policy states in relevant part:

Personal Liability is extended to provide Professional
Liability Coverage. W will pay up to our limt, al
suns for which any insured is legally Iliable for
conpensatory danmages for an occurrence during the
policy period, arising out of:

1. rendering or failing to render professional services
personally adm nistered by the individual insured in
the practice of the covered profession,

Kelly Aff., Exh. F, p. 2 (enphasis in original omtted).
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[imts of Nurse Cowell's professional l[tability insurance
policy).®

11 In an order issued February 28, 1996, the circuit court
ruled that Lutheran Hospital was liable for the additional
$200, 000, which Lutheran Hospital apparently conceded. As to
Nurse Cowel |, however, the court stated, "Nurse Cowell's Anmerican
Famly liability policy is not subject to the Fund's contribution
claim" Menorandum Deci sion and Order, Feb. 28, 1996 at 9. The
court reasoned that the issue of Nurse Cowell's negligence was
not ripe for judicial determnation because the case had been
settled in the nediation stage. Finding that the Fund was bound
by Ws. Stat. ch. 655 and that Nurse Cowell was not a ch. 655
"health care provider," the court ruled that Nurse Cowell was
covered under her enployer's liability insurance policy pursuant
to Ws. Stat. 8§ 655.005(2).

12 The Fund filed a notion with the circuit court, asking
for reconsideration of the portion of the February 28, 1996,
order which involved Nurse Cowell's insurance policy. The Fund
contended that the only reason it had filed the notion for a
declaratory judgnent was to obtain a determ nation of the anmount
of insurance available to satisfy its contribution claim

According to the Fund, it had not intended to request a

® The Fund did not pursue its clains against the other
nurses naned in the original conplaint in this action. W assune
that the reason is that none of the other nurses possessed
professional liability insurance.



No. 96-1344

determ nation of the anmpunt of insurance coverage actually owed
by the defendants.

13 The circuit court responded by issuing a new order on
April 29, 1996. In its new order, the court replaced its
previous order as to Nurse Cowell wth the statenent, "Nurse
Cowell's Anmerican Famly liability policy is subject to the
Fund's contribution claim if it is denonstrated in this action
that Nurse Cowell was negligent.” Oder, Apr. 29, 1996 at 2. 1In
the order, the court stated that it had intended to rule this way
"based upon the previous subm ssions of the parties.” Or der,
Apr. 29, 1996 at 2.

14 The court of appeals granted the defendants |eave to
appeal and reversed the circuit court's April 29, 1996, order
The court of appeals began by holding that any authority of the
Fund to sue nust arise from Ws. Stat. ch. 655. Patients

Conpensation Fund v. Lutheran Hosp., 216 Ws. 2d 49, 54-55, 573

N.W2d 572 (C. App. 1997). The court held that since Nurse
Cowell was not a “health care provider” as defined by ch. 655,
ch. 655 precluded the Fund from suing Nurse Cowell or her
insurer. 1d. at 57-59. Instead, the court ruled that the Fund's
subrogation clains agai nst Lutheran Hospital and Nurse Cowell are
limted by ch. 655 to a total anount of $400,000. 1d. at 51, 58-
59. The court concluded that "the Fund's subrogation rights are
l[imted to clains against one who is a health care provider or a
health care provider's insurer, as those terns are defined for
purposes of ch. 655, after the Fund has becone obligated to pay

an anount for which another is responsible.” Id. at 60.
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.

15 This court granted the Fund s petition to review the
court of appeals’ decision, and we now affirm the court of
appeals. W begin by exam ning the nature of the Fund' s claim
The Fund seeks a determnation fromthis court that it may pursue
a claimfor contribution against Nurse Cowel|l and/or her insurer
follow ng the Fund’'s paynent in settlement of a case in which the
plaintiffs alleged that Nurse Cowell and her enployer, Lutheran
Hospital, were negligent. As we shall explain, the Fund' s
ability to pursue its contribution claimdepends upon whether the
Fund possesses subrogation rights in this scenario.

16 A contribution claimlies when joint tortfeasors, due
to their concurring negligence, share a common liability to a
third party, but one of the tortfeasors has shoul dered nore than

his or her fair share of the commbn burden. See CGeneral Acci dent

Ins. Co. v. Schoendorf & Sorgi, 202 Ws. 2d 98, 103, 549 N W2d

429  (1996). The joint tortfeasor who has borne a
di sproportionate anmobunt of the common liability may then bring an
action for contribution against the other joint tortfeasors to
force themto contribute their fair shares of the loss. See id.

see also Swanigan v. State Farm Ins. Co., 99 Ws. 2d 179, 196

299 N.W2d 234, 242 (1980).

17 The Fund's contribution action stems from the Stach

mal practice action. The injured third parties in the present
situation are the Staches. The Staches’ injuries allegedly
resulted from the negligence of several joint tortfeasors,

i ncluding Dr. Lawnicki, Lutheran Hospital, and Nurse Cowell. The
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Fund’s role here is not that of a joint tortfeasor, since there
have been no allegations of negligence on the Fund s part.

Rat her, the Fund was joined in the Stach case as the insurer of

excess liability for some of the alleged joint tortfeasors. See
Ws. Stat. 8§ 655.27(1). In this action for contribution, the
Fund essentially alleges that it paid nore than its fair share of
the Stach settlement on behalf of the tortfeasors whomit insures
because Nurse Cowell, who was al so one of the joint tortfeasors,
did not pay her proportionate share of the settlenent.

118 Because the Fund is not itself an alleged joint
tortfeasor, the Fund may not bring its contribution claimunless
it is subrogated to the rights of one of the alleged joint
tortfeasors whom it insures. Subrogation rights arise by
operation of |aw “when a person other than a nere vol unteer pays
a debt which in equity and good consci ence shoul d be satisfied by

anot her.” Wsconsin Patients Conpensation Fund v. Wsconsin

Health Care Liab. Ins. Plan, 200 Ws. 2d 599, 620, 547 N.W2d 578

(1996) (quoting Anerican Ins. Co. v. MI|waukee, 51 Ws. 2d 346

351, 187 N.W2d 142 (1971)) [hereinafter, "WHCLIP']. See also
D Angelo v. Cornell Paperboard Prods. Co., 19 Ws. 2d 390, 399-

400, 120 N w2d 70 (1963); Arnold P. Anderson, Wsconsin
| nsurance Law 88 12.1, 12.2, at 12-5, 12-9, 12-13 (4th ed. 1998).

A party who is subrogated to a second party’'s rights against a
third party “steps into the shoes” of the second party and may
bring all clains which the second party could have brought

against the third party. Arnold P. Anderson, Wsconsin |nsurance

Law § 12.3, at 12-18 (4th ed. 1998).
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119 The issue in this case, then, is whether the Fund has
subrogation rights which would allow it to "step into the shoes”
of the alleged joint tortfeasors whom it insures. Only if such
subrogation rights exist may the Fund bring its contribution
action agai nst Nurse Cowel | and/or her insurance conpany.

[T,

20 W now turn to the question at the heart of this
appeal : whet her the Fund has subrogation rights which would
allow it to commence an action for «contribution against an
al | egedly negligent enployee of a health care provider and/or the
enpl oyee's insurer, followng the Fund's settlenent of a
mal practice cl aim against the health care provider. W concl ude
that the Fund does not have subrogation rights which would permt
it to pursue a claimfor contribution against one whose all eged
negligence arose while he or she was conducting a health care
provi der's business, when that person is not a Ws. Stat. ch. 655
health care provider or a health care provider's insurer.

A
21 Chapter 655 was enacted by the legislature during the

percei ved nedical nmalpractice crisis of the 1970s. See WHCLI P

200 Ws. 2d at 607. Chapter 655 created the Fund to curb the
rising costs of health care by financing part of the liability
incurred by health care providers as a result of nedical
mal practice clainms. See id.

22 Under the statutory schene, health care providers nust

maintain a particular anmount of liability insurance to protect

10
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thenselves from nedical malpractice clains.’ Ws. Stat.
8 655.23(3)(a), (4). In 1991, when the injury in this case
occurred, the required amunt of coverage was $400,000 per
occurrence and $1, 000,000 for all occurrences in a policy year.
See Ws. Stat. § 655.23(4).°

23 In addition to naintaining the mandatory anount of
primary insurance coverage, health care providers nust pay yearly
assessnments to the Fund. Ws. Stat. 8 655.27(3). In return, the
Fund essentially serves as an excess liability insurance carrier
for health care providers. When a mal practice claim against a
health care provider succeeds, the Fund pays the part of the
claim which is in excess of weither the amount of primry
i nsurance coverage required by the statute or the anount of
primary insurance coverage actually carried by the health care
provi der, whichever is greater. Ws. Stat. 8§ 655.27(1); see also
WHCLI P, 200 Ws. 2d at 607.

24 The Fund argues that the court of appeals erred when it
held that the Fund's ability to sue in the present context is
controlled by Ws. Stat. ch. 655. The Fund contends that ch. 655

addresses only patients’ clains against health care providers,

" Health care providers can neet this requirement either by
buying health care liability insurance, sel f-insuring, or
furnishing a cash or surety bond. See Ws. Stat. § 655.23(3)(d),

(4).

8 Ws. Stat. § 655.23(4) provides that the health care
provider's coverage "shall be in anmpunts of at |east :
$400, 000 for each occurrence and $1,000,000 for all occurrences
in any one policy year for occurrences on or after July 1, 1988."

We note that the |anguage of the 1995-96 version of 8§ 655.23(4)
is identical to the | anguage of the 1991-92 version.

11
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not the Fund's clains for contribution. In addition, the Fund
argues that since it is endowed with the power of a common |aw
trustee, it has the power under the common |aw of trusts to bring
suit to protect its assets. See Ws. Stat. § 655.27(6); WHCLIP
200 Ws. 2d at 615.

125 We disagree with the Fund' s position. First, this
court has already decided that Ws. Stat. ch. 655 governs

contribution actions brought by the Fund. See Wsconsin Patients

Conpensation Fund v. Continental Cas. Co., 122 Ws. 2d 144, 156,

361 N.W2d 666 (1985). Al t hough the Fund urges us to revisit

Continental Casualty because it was based on an earlier version

of ch. 655 we find that its reasoning remains helpful in
interpreting the newer version of the chapter.?

126 Second, we indicated in WHCLIP that we nust look to
Ws. Stat. ch. 655 in order to determ ne whether the Fund has the

authority to bring a suit. See WHCLIP, 200 Ws. 2d at 606. W

stated that the Fund, as an agency created by the |egislature,

has those powers which are, by necessity, to be inplied
from the four corners of the statute under which it
operates. . . . The power to sue may be inplied when

°® The court in Wsconsin Patients Conpensation Fund v.
Continental Cas. Co., 122 Ws. 2d 144, 146 n.2, 361 N W2d 666
(1985), construed the |anguage of the 1981-82 version of Ws.
Stat. ch. 655. Neverthel ess, the Fund's argunent in that case
that its contribution claim was not governed by ch. 655 was
al nost identical to its argunent in this one. See Conti nent al
122 Ws. 2d at 153. The Fund contended in Continental that ch.
655 did not control its contribution claim because the Fund is

not a "patient," "patient's representative,” or "health care
provider." See id. W rejected this argunent in Continental as
contrary to the underlying purpose of ch. 655 and we reject it in
this case as well. See id. at 156.

12
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the power is necessary to carry out an express power or
to performan express duty, or [when] the action arises
out of the performance of statutory powers or
obl i gati ons.

Id. at 611-12 (internal quotations omtted). Consequently, we
agree with the court of appeals that the question of whether the
Fund has subrogation rights which allow it to bring a
contribution claim against a non-health care provider whose
liability arose while <conducting a health <care provider’s
busi ness is governed by ch. 655.
B.
27 Since the Fund was created by Ws. Stat. ch. 655, we

must interpret ch. 655 in order to determ ne the Fund's authority

to bring a claim See WHCLIP, 200 Ws. 2d at 606. Statutory

interpretation is a question of law which this court reviews de

novo. Hartman v. Wnnebago County, 216 Ws. 2d 418, 430, 574

N.W2d 222 (1998); WHCLIP, 200 Ws. 2d at 606. In our review, we
benefit from the analyses of the circuit court and court of
appeal s. Hartman, 216 Ws. 2d at 430; WHCLIP, 200 Ws. 2d at
606.

128 At the outset, we note that Nurse Cowell is not a WSs.
Stat. ch. 655 “health care provider.” A “health care provider”
is defined in ch. 655 as “a person to whom this chapter applies
under s. 655.002(1) or a person who elects to be subject to this
chapter under s. 655.002(2).” Ws. Stat. § 655.001(8). Under
8 655.002(1) and (2), however, the only individuals to whom ch.
655 applies or who may elect to be subject to the chapter are

“physi ci ans” and “nurse anesthetists.” See Ws. St at .

13
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8 655.002(1)(a)-(c), (2). Therefore, there is no question, and
the parties do not dispute, that a registered nurse such as Nurse
Cowel | does not qualify as a ch. 655 “health care provider.”

29 Lutheran Hospital, on the other hand, is a Ws. Stat.
ch. 655 “health care provider.” See Ws. Stat. 8§ 655.002(1)(h).

For this reason, respondents acknowl edge that $400,000 of the
respondents' insurance is available to the Fund pursuant to Ws.
Stat. 8§ 655.23(4) and (5).

30 Respondents argue, however, that neither Nurse Cowell
nor her individual professional liability insurer, Anmerican
Fam |y, is responsible for any portion of the $400, 000. They
reason that because Nurse Cowell is not herself a Ws. Stat. ch
655 heal th care provider and because her all eged negligence arose
within the scope of her enploynent for a ch. 655 health care
provider, ch. 655 limts Nurse Cowell’s malpractice liability to
the $400,000 anmount covered by Lutheran Hospital’'s primry
l[iability insurance policy. For the follow ng reasons, we agree.

31 Qur principal goal in statutory interpretation is to
determne and give effect to the intent of the |egislature.

Clark v. Anerican Famly Mut. Ins. Co., 218 Ws. 2d 169, 173, 577

N.W2d 790 (1998); Hartman, 216 Ws. 2d at 430-31; State v. Corey

J.G, 215 Ws. 2d 394, 411, 572 N W2d 845 (1998). As a
t hreshol d question, we nust deci de whether or not the |anguage of

the statute is anbi guous. Corey J.G, 215 Ws. 2d at 411. As

this court stated in Corey J.G:

Statutory |language is anbiguous if reasonable m nds
could differ as to its neaning. . . . If the plain

14



No. 96-1344

| anguage of the statute is anbiguous, we nust | ook
beyond the statute's |anguage and exam ne the scope
hi story, context, subject matter, and object of the
statute to discern legislative intent. . . . W wll
resolve any statutory anbiguity to advance the
| egi sl ature's purpose in enacting the statute.

Corey J.G, 215 Ws. 2d at 411-12 (internal quotations and

citations omtted).

132 Chapter 655 does not expressly state whether the Fund
has subrogation rights to bring an action for contribution
agai nst one conducting a health care provider’s busi ness who does
not independently qualify as a health care provider, or his or
her insurer. Because reasonabl e persons could differ as to the
meaning and interrelationship of the various provisions in ch.
655 as they apply to the question before us, ch. 655 is anbi guous
in regard to this issue. Consequently, we nust "exam ne the
scope, history, context, subject matter, and object"” of ch. 655.

Id.

133 As we explained in WHCLIP, Ws. Stat. ch. 655 and the
Fund were designed by the legislature to help limt "the
i ncreasing cost and possible decreasing availability of health
care in Wsconsin." WHCLIP, 200 Ws. 2d at 607. W concl ude
that one of the ways in which ch. 655 acconplishes this objective
is by including any mal practice liability on the part of a non-
health care provider conducting the business of a health care
provider wthin the insurance Ilimt of the health care

provider. In this way, each person conducting the health care

 puring oral argunent, the Fund indicated its agreenent
with this statement of the legislature's intent. Specifically,
the attorney for the Fund nade the foll owm ng comment:

15
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provider's business is not required to go out and buy his or her
own mal practice insurance. A holding that the liability of those
conducting a health care provider's business is not covered under
the health care provider's primary insurance cap woul d encourage
each of those persons to protect hinself or herself by obtaining
his or her own professional liability insurance coverage. Thi s
scenario would Ilikely increase the cost of health care and
decrease its availability, as those who could not afford to
purchase i nsurance to protect thenselves m ght choose to exit the
health care field or to charge nore for the services provided.
Such a result would be contrary to the underlying purpose of ch.
655.

134 Several provisions of Ws. Stat. ch. 655 |end support

to our conclusion that the legislature intended to include the

mal practice liability of those ~conducting a health care
provider’s business wth the |imt which applies to the
mal practice liability of the health care provider. W sconsin

Stat. 8§ 655.23(5) is perhaps the provision which nost obviously
supports our holding. Section 655.23(5) provides:
VWiile health care liability insurance, self-insurance

or a cash or surety bond . . . remains in force, the
health <care provider, the health care provider’s

[Yfou can garner . . . from the statute itself that
there was an intent for the hospital and those carrying
on its business to be subject to one limt, in terns of
the x-ray techs, the |aboratory, the pharmacists [and
so on], so that these people would not have to go out,
or the hospital have to go out, and buy insurance,
whi ch, in the mddle seventies, was apparently
difficult to obtain in what was perceived as the
mal practice crisis.

16
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estate, and those conducting the health care provider’s
busi ness, including the health care provider’'s health
care liability insurance carrier, are liable for
mal practice for no nore than the limts expressed in
sub. (4) or the maximum liability limt for which the
health care provider is insured, whichever is higher,
if the health care provider has net the requirenents of
this chapter.

(Emphasi s added). Under this subsection, the liability of those
conducting the health care provider’s business nmay be restricted
to the limts set forth in Ws. Stat. 8§ 655.23(4), which, when
read together with the other subsections of 8§ 655.23, clearly
apply only to health care providers.' Alternatively, liability
for those conducting the health care provider’s business is
l[imted by this subsection to “the maxinmum liability limt for

which the health care provider is insured.” Ws. Stat.

8 655.23(5) (enphasis added). Not abl vy, nowhere does the
subsection even nention the anount for which the one conducting
the health care provider’s business is insured, |et alone include
it incalculating the liability cap.

135 O her provisions also support the conclusion that the
l[itability of those conducting a health care provider’s business
is included within the |imt of the health care provider.
Wsconsin Stat. 8 655.005(2) provides, in relevant part, that

“[t]he [Flund shall provide coverage, under s. 655.27, for clains

against the health care provider or the enploye of the health

care provider due to the acts or om ssions of the enploye acting

1 See, e.g., Ws. Stat. § 655.23(3)(a)(requiring that
“every health care provider . . . shall insure . . . by a policy
of health care liability insurance . . . or shall qualify as a
self-insurer.")

17



No. 96-1344

within the scope of his or her enploynent and providing health
care services. . . .” (Enphasis added). Simlarly, Ws. Stat.

§ 655.27(1) states:

There is created [the Fund] for the purpose of paying
that portion of a nmedical malpractice claimwhich is in
excess of the limts expressed in s. 655.23(4) or the
mexi mum liability limt for which the health care
provider is insured, whichever |imt is greater.

The [ Flund shall provide occurrence coverage for clalnB
agai nst health care providers that have conplied wth
this chapter, and agai nst enpl oyes of those health care
provi ders .

(Enphasis added). Finally, Ws. Stat. 8§ 655.27(5)3(d) provides:

A person who has recovered a final judgnent or a
settl enment approved by the board of governors [of the
Fund] against a health care provider, or an enpl oye of
a health care provider, that has coverage under the
[Flund may file a claimwth the board of governors to
recover that portion of such judgnent or settlenent
which is in excess of the limts in s. 655.23(4) or the
maxi mum liability limt for which the health care
provider is insured, whichever |imt is greater.

(Enphasi s added).

136 These three provisions seem to denonstrate the
| egislature’s intention that the Fund cover clains which exceed
the health care provider’'s Ws. Stat. ch. 655 liability limt,
whet her those clains are against the health care provider or one
of its enployees. None of the three provisions suggest that the
assets or insurance of the enployee of the health care provider
are relevant in determning the limt on the enployee’'s liability
or the amount of excess coverage which the Fund nust provide.
| ndeed, all three provisions address clains against the enployee

without even referring to the enployee’'s personal assets.

18



No. 96-1344

W sconsin Stat. 8 655.27(5)3(d) goes so far as to allow a person
with a mal practice judgnment or settlenent to file a clai magainst
the Fund wi thout looking to the enployee' s assets or liability
i nsurance. W conclude that all three provisions evince the
| egislature’s intent that the Fund cover the enployee’s liability
to the extent that it exceeds the |limts of the health care
provider’s primary insurance policy.

137 Based on our analysis of the |legislative intent
underlying Ws. Stat. ch. 655, we hold that any liability of a
non-health care provider which arises while he or she is
conducting a health care provider’s business, together with the
l[iability of the health care provider itself, is limted to the
anount of primary coverage nmandated by Ws. Stat. 8§ 655.23(4) or
the ampbunt of coverage actually carried by the health care
provi der, whichever is greater. See 8 655.23(5). Since the Fund
is required by Ws. Stat. 8 655.27(1) to pay any anounts in
excess of this limt, the Fund does not have subrogation rights
to bring an action for contribution against one conducting a
health care provider’s business who does not independently
qualify as a health care provider, or his or her insurer.

138 The Fund argues that wunder this court’s decision in
WHCLIP, it has an inplied power under Ws. Stat. ch. 655 to sue
the insurer of any responsible party that refuses to contribute
to a malpractice settlenent. WHCLI P, however, involved a
situation distinct fromthe situation presented by this case.

139 In WHCLIP, the primary insurer of a Ws. Stat. ch. 655

health care provider refused to pay part of the settlement in a
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mal practice claim against the health care provider. WHCLIP, 200
Ws. 2d at 605, 608. This court held that the Fund, in its
capacity as the health care provider’s excess liability insurer,
was subrogated to the rights of its insured to sue the primry
liability insurer for the anount of the policy limts. Id. at
604, 618. W reasoned that if the Fund did not have the
authority to sue the primary insurer, the Fund would be forced to
pay the statutorily mandated insurance |limt of the primry
insurer as well as the excess liability anount. Id. at 613
Since such a paynent by the Fund would contravene the express
| anguage of Ws. Stat. 8§ 655.27(1), we concluded that there was
“no reasonabl e doubt” that the | egislature intended that the Fund
be able to sue the primary insurance carrier for the statutorily
mandat ed coverage anount. |d. at 612.

40 Unlike WHCLIP, this case does not involve a claimthat
the Fund is subrogated to the rights of its insured to sue the
insured’s primary liability insurer. In contrast, this case
involves the Fund’s claimthat it is subrogated to the rights of
its insured to seek contribution from another potential
tortfeasor who is not a Ws. Stat. ch. 655 health care
provider.' The paynent by the Fund of Nurse Cowell’s alleged
fair share of the settlenent anount does not contravene any
provi sion of ch. 655. Rat her, as we have already pointed out,

Nurse Cowell’'s alleged Iliability is covered under Lutheran

2 1n WHCLIP, this court specifically declined to address
the Fund’s ability to bring a claim for contribution under the
facts of that case. See WHCLIP, 200 Ws. 2d at 619 n. 16.
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Hospital’s liability insurance, and the Fund is required by ch.
655 to pay the rest. Therefore, not only is there “reasonabl e
doubt” as to whether the l|egislature intended the Fund to have
the subrogation rights it asserts in this case, but the purpose
underlying ch. 655 and ch. 655 itself strongly suggest that the
| egi slature did not intend the Fund to have such rights.

141 The Fund also argues that this court's ruling in

W sconsin Patients Conpensation Fund v. St. Paul Fire & Marine

Ins. Co., 116 Ws. 2d 537, 342 N.W2d 693 (1984), requires that
we allow the Fund to bring its contribution claim In St. Paul
we held that the $1.1 million total limt of a physician's
i nsurance policies nust be exhausted before the Fund's liability
began under Ws. Stat. ch. 655. St. Paul, 116 Ws. 2d at 538.
We reasoned that we should not relieve the physician's insurers
of their contractual burdens when neither the |anguage nor the
purpose of ch. 655 would support our doing so. See id. at 548.
142 Although the Fund urges us to apply the St. Paul
rationale in this case and to require American Famly to pay the
$300,000 Iimt on Nurse Cowell's insurance policy, we decline to
do so. There is a fundanental difference between the St. Paul
case and this one: in St. Paul, we were dealing with the insurer
of a Ws. Stat. ch. 655 health care provider, and in this case
we are not. Since the Fund does not have subrogation rights
which would allow it to reach the assets of one conducting a
health care provider's business who is not hinself or herself a
health care provider, the Fund cannot reach the insurer of such a

per son.
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C.
143 Applying our conclusion to the facts of this case, we
hold that Nurse Cowell, as an enpl oyee of Lutheran Hospital, was
one conducting the hospital’s business at the tinme of her alleged

negligence in the Stach case. As we have already established

that Nurse Cowell is not a Ws. Stat. ch. 655 health care
provider, her liability is restricted to the anmount of Lutheran
Hospital’s limt and is covered by Lutheran Hospital’'s primry
I nsurance cover age. Lut heran Hospital possesses $400,000 of
coverage, which is the mninmum anount of coverage required by
Ws. Stat. 8 655.23(4). Therefore, the defendants have $400, 000
in total coverage which is subject to the Fund s contribution
claim® The Fund may not bring a contribution claim against
Nurse Cowell or Anerican Famly for her $300,000 policy, since
Nurse Cowell is not herself a health care provider.
D

144 Finally, we note that the parties in this case agree
that the decision of the court of appeals should be nodified to
the extent that it limts the Fund’s subrogation rights to suits
against health care providers or their insurers. In this
opinion, we hold only that the Fund does not have subrogation
rights which would permt it to pursue a claim for contribution

agai nst one whose alleged negligence arose while he or she was

3 W note that Lutheran Hospital has already paid $200, 000
toward the Stach settlenent. Based on statenents made during
oral argument, Lutheran Hospital apparently does not contest that
t he other $200,000 of its policy limt is subject to the Fund' s
contribution claim
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conducting a health care providers' business, when that person is
not a Ws. Stat. ch. 655 health care provider or a health care
provider's insurer. W express no opinion on the Fund's ability
to sue those who do not fall under ch. 655 by virtue of the facts
that they are not health care providers and their alleged
negligence did not arise while they were conducting a health care
provi der's busi ness.
V.

145 We conclude that the Fund does not have subrogation
rights which would allow it to bring a claim for contribution
agai nst one whose alleged negligence arose while he or she was
conducting a health care provider's business, when that person is
not a Ws. Stat. ch. 655 health care provider or a health care
provider's insurer. Any al |l eged negligence of those conducting
a health care provider’s business is included in the limt
i nposed by ch. 655 on the liability of the health care provider.

See Ws. Stat. § 655.23(4), (5).

146 Pursuant to Ws. Stat. § 655.27(1), the Fund is
required to pay the part of a successful claim against one
conducting a health care provider’s business which exceeds the
amount of the health <care provider’'s statutorily nandated
i nsurance coverage or the anobunt for which the health care
provi der IS actually insured, whi chever IS greater.
Consequently, in this case, the Fund may not sue Nurse Cowel | or
her insurer for contribution toward the settlenment in the Stach

case.
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By the Court.—JFhe decision of the court of appeals is

af firned.
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